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training program. For example, a dis-
ability resulting from the use of an 
item of mechanical or other equipment 
is within the purview of the statute if 
training in its use is implicit within 
the prescribed program or course out-
lined or if its use is implicit in the per-
formance of some task or operation the 
trainee must learn to perform, al-
though such use may not be especially 
mentioned in the training program. In 
determining whether the element of di-
rect or proximate causation is present, 
it remains necessary for a distinction 
to be made between an injury arising 
out of an act performed in pursuance of 
the course of training, that is, a re-
quired ‘‘learning activity’’, and one 
arising out of an activity which is inci-
dent to, related to, or coexistent with 
the pursuit of the program of training. 
For a case to fall within the statute 
there must have been sustained an in-
jury which, but for the performance of 
a ‘‘learning activity’’ in the prescribed 
course of training, would not have been 
sustained. A meticulous examination 
into all the circumstances is required, 
including a consideration of the time 
and place of the incident producing the 
injury. 

(6) Nursing home care furnished 
under section 1720 of title 38, United 
States Code is not hospitalization 
within the meaning of this section. 
Such a nursing home is an independent 
contractor and, accordingly, its agents 
and employees are not to be deemed 
agents and employees of the Depart-
ment of Veterans Affairs. If additional 
disability results from medical or sur-
gical treatment or examination 
through negligence or other wrongful 
acts or omissions on the part of such a 
nursing home, its employees, or its 
agents, entitlement does not exist 
under this section unless there was an 
act or omission on the part of the De-
partment of Veterans Affairs independ-
ently giving rise to such entitlement 
and such acts on the part of both proxi-
mately caused the additional dis-
ability. 

(Authority: 38 U.S.C. 1151, 1720) 

[26 FR 1590, Feb. 24, 1961, as amended at 36 
FR 7659, Apr. 23, 1971; 39 FR 34531, Sept. 26, 
1974; 43 FR 51015, Nov. 2, 1978; 60 FR 14223, 
Mar. 16, 1995; 61 FR 25788, May 23, 1996; 64 FR 
1131, Jan. 8, 1999; 69 FR 46433, Aug. 3, 2004] 

§ 3.359 Determination of service con-
nection for former members of the 
Armed Forces of Czechoslovakia or 
Poland. 

Rating boards will determine wheth-
er or not the condition for which treat-
ment is claimed by former members of 
the Armed Forces of Czechoslovakia or 
Poland under 38 U.S.C. 109(c) is service 
connected. This determination will be 
made using the same criteria that ap-
plies to determinations of service con-
nection based on service in the Armed 
Forces of the United States. 

[43 FR 4424, Feb. 2, 1978] 

§ 3.360 Service-connected health-care 
eligibility of certain persons admin-
istratively discharged under other 
than honorable condition. 

(a) General. The health-care and re-
lated benefits authorized by chapter 17 
of title 38 U.S.C. shall be provided to 
certain former service persons with ad-
ministrative discharges under other 
than honorable conditions for any dis-
ability incurred or aggravated during 
active military, naval, or air service in 
line of duty. 

(b) Discharge categorization. With cer-
tain exceptions such benefits shall be 
furnished for any disability incurred or 
aggravated during a period of service 
terminated by a discharge under other 
than honorable conditions. Specifi-
cally, they may not be furnished for 
any disability incurred or aggravated 
during a period of service terminated 
by a bad conduct discharge or when one 
of the bars listed in § 3.12(c) applies. 

(c) Eligibility criteria. In making de-
terminations of health-care eligibility 
the same criteria will be used as is now 
applicable to determinations of service 
incurrence and in line of duty when 
there is no character of discharge bar. 

[43 FR 15154, Apr. 11, 1978] 

§ 3.361 Benefits under 38 U.S.C. 1151(a) 
for additional disability or death 
due to hospital care, medical or sur-
gical treatment, examination, train-
ing and rehabilitation services, or 
compensated work therapy pro-
gram. 

(a) Claims subject to this section—(1) 
General. Except as provided in para-
graph (2), this section applies to claims 
received by VA on or after October 1, 
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